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This paper presents briefs of court case materials
found in the legal files of the Washington Education
Associatio~, Washington Report Second Edition, Washington
Appellate Reports, and Washington Digest concerned with the
dismissal of certificated personnel 1n the.State of
Washingtcn.

This paper can be used by educators involved

with dismissal procedures as stated by RCW 28A.58.450.
The briefs are designed so the reader can quickly determine:
1.

Facts leading to the problem;

2.

The problem;

3.

The decision of the court; and

4.

The rationale for the decision;
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Chapter 1
THE PROBLEM A>JD DEFINITION OF TER!-1S
PROBLEM

Dismissal of certificated personnel, while not a
recent development, is of rising importance to school
administrators.

The most recent law speaking to teacher

dismissal was passed by the Washington Legislature in 1961.
Since that time administrators have become progressively
involved in dismissal procedures as well as in court litigation.
At the present time no publication is available
which identifies administrative procedures and court
decisions governing the dismissal of certificated personnel.
The need for this document has grown with the recent passing
of House Bill 1364 by the State Legislature \;hich inc1'cas~s
administrative accountability above the present statute.
One intent of this study is to provide such a document.
Purpose of This Study
The purpose of this study is to:
1.

I den ti fy rnaj or trends developing from court

cases involving dismissal of certificated ~ersonnel in the
State of Washington;
1

2

2.

Develop an easily accessible compilation usable

by educators to set guidelines, make recommendations, or
simple reference; and
To formulatr conclusions and recow~endations

3.

about certificated personnel dismissal.
Importance of This Study
Educational administrators have been given the task
of administering a learning environment conducive to student
growth, while maintaining a high leveJ of professionalism.
The conpilation of court decisions can be a valuable
resource to all factions involved in certificated personnel
dismissal.

As a result of this study, decision making

involving certificated personnel dismissal may be easier
and more professional.
Procedure of This Study
A

review of court cas~s fourid in the legal files of

the Washington :Sduca t ion As soci at ion·, lfashington Report
Second Edition, Washington Appellite Reports, and Washington
Digest concerned with dismissal of certificated person~el
will be made.

All cases reviewed will be briefed separately

to include:
1.

Facts leading to the problem;

2.

The problem;

3.

The decision of the court; and

4.

The rationale for the decision.
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~jmiU:.tions of This Study
This study is limited to court cases that were
appealed to the Appellate or State Supreme Court level.
It is limited to the geographical region of the State of
Washington, and the time span of the past fifteen (15)
years
DEFINITION OF TERMS
Board of Education
Boards of education are elected representatives,
who have the authority, established by law, to make the
final decision on school policies for the community.
Cause
As used in this study, cause means a ground of legal
action with reference to the removal of a certificated
employee of the school district.
De Novo Hearing

A writ summoning a second hearing on the same matter
to determine if there is probable cause to discharge acertificated employee.
Evidence
Evidence is data presented to a court or jury in
proof of the facts in issue and which may include the testimony of witnesses, records, documents, or objects that
would lead to the decision of dismissal.
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Incompetency
Incompetency is the lack of ability, legal qualifications, or fitness to discharge the required duties of a
certificated employee.
Insubordination
Insubordination 1s the state of showing disobedience
to authority; not submitting to authoritative requests.
Dismissal
Dismissal means termination of an existing one-year
contract before that one year is over.

Basically, the idea

is that if a teacher's misconduct is serious enough to
a~ount to a . breach of contract, then the school board is
released from its contractual obligation and can take action
to "dismiss" the certificated employee before the contract
expires.
Immoral Conduct (Immorality)
This is conduct which is willful, flagrant, or
shameless, and which shows a moral indifference to the
opinion of the good and respectable mernbeis of the community.
Certificated Employee
This is a term which applies to any school district
employee who is required by law to hold a "certificate."
The largest group of such employees, of course, is classroom
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teachers, although administrators and support personnel are
also certificated.
Administrator
Administrator means any certificated ~rnployee of a
school district who is employed as an assistant superintendent, director, principal, assistant prlncipal, coordinator or anyone who is employed in any supervisory or
administrative position.
Probation
Probation is a term which refers to the period
during which any certificated employee, whose work has been
judged unsatisfactory, must show improvement.
Due Process
This means a course of legal proceedings according
to those rules and principles which have been established in
our system of jurisprudence for the enforcement and protection of private rights of the certificated employee.
OVERVIEW OF THE STUDY_

__

Chapter 2 will present a re~iew of current literature concerning the topic of dismissal of certificated
personnel.

Information received from attorneys and major

educational groups will also b1· included to provide back~
ground.

Chapter 3 will contain abstracts of the court
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cases.

Chapter 4 will contain analysis of said cases.

Chapter 5 ~-.'ill he the summary, reco:nmendations and conclusions.

Chapter 2
REVIEW 0F THE LITERATURE

The general aim of maintaining schools at public
expense ·in Washington, and of compelling parents to send
their children to school, is to produce a productive
citizen.

Since teachers ordinarily constitute the most

important influence exerted by school on children during
their most formative years, there has always been concern
regarding the quality of teachers.

One aspect of this

concern appears in the dismissal of certificated personnel
who have been rated at a level below the quality, judged by
those wh~ are responsible, to be acceptable.
The term dismissal has frequently been confused
with the term nonrenewal.

The distinction lies in that

nonrenewal removes the certificated employee from their
position at the end of the contractual agreement compared
to dismissal which is removal from the position during the

contractual period.
This chapter will present a review of current
literature concerning dismissal.

The review will be divided

into five (5) major causes for dismissal, which are:
1.

Incompetency;

2.

Insubordination;
7
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3.

Immoral Conduct;

4.

Neglect of Duty; and

5.

Unprofessional Conduct
INCOMPETENCY

Although a board may dismiss a teacher in the
absence of specific statutory authorization, statutes in
numerous states identify incompetence as one ground for
dismissal.

If a statute does not specifically state incom-

petence as a ground for dismissal, courts have interpreted
related terms as covering it.
The board's general or specific authority to dismiss
teachers for incompetence usually has a point of dispute.
This point usually concerns whether the evidence proved
that the teacher was incompetent.
Ed1vards states,
When a teacher is dismissed for incompetency, the
burden of proof is upon the board of education. · The
teacher's certificate is prima facie evidence of
qualification and must be overcome by positive evidence
to the contrary (10:484).
There is often dispute over Khat basis is used in
proving incompetence.

Across the nation statutes provide

that a teacher's competence is to be judged either by th~
school board or a jury.

Often times though, as Punke

states, "Courts are slow to interfere unless fraud, abuse
of discretion, or lack of due process is alleged" (28:564).
Incompetency as a broad term has within it several
grounds for disnissal.
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1.

Inability to maintain discipline.

Disciplinary

problems have often been the basis, or the main basis, for
dismissal due to incompet~nce.

Courts in Indian a, Kent uc1;:y,

Iowa, Kansas, Pennsylvania, Ohio, Louisiana, and Oklahoma
have upheld boards seeking to dismiss teachers because of
incompetency in maintaining discipline.

On the other hand,

a court in California stated that failure to keep order in
a classroom was remediable, under a statute which provided
for a 90-day notice and opportunity to remedy defects
before dismissal was authorized.
2.

Conscientious objections to war.

During war

emergencies, there is emphasis on instilling patriotism
through public education.

Hence controversy has arisen

over whether persons who have religious or conscientious
objections to war are competent to teach in public schools.
In 1962, a dismissal on this basis was upheld in a New York
case betause a teacher refused to participate in drills as
part of a shelter program, started due ·to the Cuban Crisis.
This -.particular·- cause - for -aismissal has not found its way
-to thi courts -since 1962~

Since that time a decision

speaking to this issue could be different.
3.

Poor Mental and . Physical Health.

Health

dem~nds of ihe teaching ~rofession, physical and mental,
are considerable.

Some states require physical examinations

for issuance of certification, which in itself reflects the
importance of good health.

Teachers may be dismissed

because they do not pass health examinations or submit
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health certificates, as some state school authorities
require.

Other problems of physical health may also be

grounds for dis~issal.

If excessive absence due to poor

health is th8 case, the board of directors can, through
close work with the teacher involved and that teacher's
doctor, dismiss them.
4.

Lack of Professional GroKth.

Continuous growth

is the responsibility of the school, and those individuals
who make up the certificated staff of the school.

Educa-

tional leaders are increasingly aware of the need for
continuous growth beyond the initial preparation needed

for certification.

Courts across the nation have within

their power the right to require added growth of teachers
so long as the requirement is reasonable and obtainable.
5.

dismissal.

Incompetency in the past used for present
Courts are not in agreement whether incompetency

in the past can be used by the board in presenting its case
that the teacher is currently incompetent.

As Nolte states,

. . . one court held that prior inefficiencies were
pertinent to the case and should therefore be admitted.
In other instances, the courts have rejected such
evidence, justifying their actions on the grounds that
any misconduct prior to the effective date of the contract could not be the basis for the termination of a
tea~her's contract (23:558).
INSUBORDINATION
As in incompetency, often times insubordination is
enumerated as grounds for dismissal under state statutes.
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Insubordination has been defined by several courts differently, but Morris states it as, "Insubordination imports
a willful disregard of express or implied directions of the
employer and a refusal to obey reasonable orders, and lack
of cooperation

(21:529) .

Under the broad term of insubordination lies three
subtopics that are general groun<ls for dismissal.
1.

Insubordinate of board rules and regulations.

Board rules afford a common means of giving teachers directions.

A public school teacher is bound by contract to

obey all reasonable rules and regulations of the board
which employs him, and it makes no difference whether the
rule was in force at the time of his/her employment or
established later.
"reasonable."

The point of dispute lies in· the term

Courts have looked at the term "reasonable"

and while there might be a direct violation of a board
rule the court has held that the rule itself was not
reasonable, thus, the teacher was not insubordinate.

There

have been cases before the courts dismissing a teacher for
violating a board rule which the evidence showed did not
exist.

There can be no suspension/dismissal based on non-

existent rules.

Boards of Directors cannot use orally

understood norms as grounds for dismissal.
2.

Teacher absence without leave.

Unauthorized

absence of a teacher from duty may support a charge of
insubordination.

With the exception of emergencies the
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courts have held that teacher absences longer than one
calendar week need prior approval of the board of directors.
A teacher who abandons his/her position by not returning to
the job has in effect breached the contractu~l agreement
and can be legally dismissed for insubordination.
3.

Non-cooperation with administrative superiors.

What constitutes non-cooperation seems vague but teachers
have been dismissed for this reason.

Often times this non-

cooperation is in the form of disagreements or misunderstandings with the administrative staff.

Courts in the

states of Illinois and Pennsylvania have upheld the dismissal
of teachers on these grounds due to non-cooperativeness that
made the employer-employee relationship undesirable.

As

Walden states,
In cases alleging insubordination, courts must
often decide whether the employee's expression was
behavior of a personal nature or honest criticism
regarding issues of public concern. Courts must also
consider whether the employee's actions tend to he disruptive to the employ~r-ernployee relationship or of the
educational process (35:72).
IMMORAL CONDUCT
Of late, immoral conduct, as a grounds for teacher
dismissal, has found its way to the courts repeatedly.
While many people think of morality primarily in the terms
of sexual behavior, it has wider implications as grounds
for teacher dismissal.
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The moral code for teachers is more rigjd than for
people in many vocations.

Hamilton states it admir&bly

when he s a y s , " . . . i t i s c 1 e a r th at a hi gh e r s t and a rd o f
conduct is required of teachers than of others not working
in areas as sensitive as education" (15:46).
Standards of morality differ from community to community and change from year to year.

For this reason,

caution must be used in attempting to specify what conduct
currently represents "immorality," especially immorality of
sufficient magnitude to justify the legal dismissal of a
teacher.
With all grounds for dismissal there lies a point
of dispute.

Dispute over immorality lies in out-of-class

conduct verses in-class conduct.

Delon in writing recently

says:
Not all out-of-class conduct can be termed private.
The courts consider teacher dismissal for immoral conduct outside the classroom still, under certain conditions a reasonable exercise of the board's authority
. . . Of course, the courts subject the in-class conduct
of teachers to more rigid standards of morality than
out-of-class behavior (7:44).
·
Across the nation courts have taken the stand that
dismissal of a teacher on grounds of immorality for out-ofclass conduct will be upheld only if those acts have a
direct effect on the teacher and his/her relationship to
classroom instruction.
Recently, dismissal of teachers claiming to be homosexual or ,·:ho exhibit homosexual behaviors have highlighted
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immorality cases.

Gaylord v. Tacoma School District (85

Wn 2d. 34 8) is a case in point.

(An abstracted brief of

this case can be found in Chapter 3 of this study).

In the

Gaylord case, the Washington Court held that you cannot
dismiss a homosexual teacher unless his/her presence is
damaging to the optimum learning of the classroom.
Across the nation there has been some diffeience in
opinions as to the presence of a homosexual teacher in the
public schools.

Nolte in a recent journal article stated:

. . . In view of the teacher's duty as a teacher to
"impress upon the minds of the students the principles
of morality," there is . . . an obvious connection
between his homosexual conduct and his duties as a
teache~ (24:29).
The comparison can be seen in Ostrander's article where he
says:
Teachers whose nonconventional behaviors are practiced with discretion, particularly in the privacy of
their own homes, will be protected by the courts . . .
On the other hand, homosexual teachers must exercise
caution in exercising their rights lest they harm the ··
educatioral process by some indiscretion (27:20).
In general the courts, in dealing with immorality,
have summarized by stating three generalizations:
1.

Teachers not only have to have a good character

but a good reput2tion;
2.

A teacher's conduct should not arouse suspicion;

3.

Teachers should maintain standards of propriety

and

common to the community they live and work in.
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NEGLECT OF DUTY
Neglect of duty, if the teacher is actually negligent, can usually be proved without much difficulty.

This

is especially true if the teacher's duties are well defined
and ~he school maintains reasonably adequate personnel
.

records.

. :. '

tinder these conditions the courts are not likely

to reverse the dismissal unless legally incorrect or inadequate procedures were followed.
What constitutes neglect of duty by a teacher
depends upon the circumstances of each case as in the case
of incompetency.

The courts have not attempted to define

"neglect of duty."

But as- Punke states:

Among the more common bases on which teachers have
been charged with neglect of duty are: arriving late
for duty, engaging in outside employment, and persistent
violation of regulations established by administrative
authorities (28:618).
UNPROFESSIONAL CONDUCT
Among the various grounds for dismissing teachers,
unprofessional conduct

or

conduct unbecoming a teacher

seems ther least precise; ·· This ground for dismissal is the
most nebulous considering there are no absolute standards
. .,.-.

of teacher conduct.

In order to dismiss a teacher for

unprofessional conduct it is necessary first to have in
mind the profession and conduct appropriate for those in
that profession.

Some proclaim the need to go a step
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further by looking at the profession and defining what malpractice 1-: ould encompass in the profession.

This 1.s

apparent in Nolte's article where he states:
Without a doubt, what is needed in the most dire
way is for the teaching "profession" to take its elf 1n
hand and forge its own workable definition of malpractice--a definition that insures the removal,
through legal channels, of the misfits, the incompetents, and the bad actors Kithin tJ1e ranks (25:22).
Several state courts have ruled on cases dealing
with unprofessional conduct as grounds for dismissal.
Without exception the burden of proof is upon the schocl
district, as it is 1.n incompetency charges, to prove that
the conduct of the teacher was indeed unprofessional or
unbecoming.
In summarizing current literature one can best
understand the latest legal thinking of the courts by
listing Hudgins' ten commandments on when not to terminate
a teacher.
1.

Don't fire a teacher who has been arrested for
possessing marijuana unless you have proof he
can no longer function effectively in the
classroom.

2.

Don't fire a teacher whose discussion of
religion stirs up a local furor unless he is
advancing or inhibiting a particular faith.

3.

Don't fire a teacher for incompetency on the
basis of poor student test scores alone.

4.

Don't fire a teacher solely for being a homosexual unless his sexual inclination adversely
affects teaching performance.

5.

Don't fire a teacher for criticizing the school
administration unless he is using the classroom
to advance his own gain or to promote a special
interest.
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6.

Don't fire a teacher for insubordination unless
school regulations are· clearly stated or
reasonably understood.

7.

Don't fire a teacher for using too much creative
freedom unless your restrictions were stated
clearly and specifically beforehand.

8.

Don't fire a tenured teacher without first
knowing the nitty-gritty of tenure.

9.

Don't fire a teacher for refusing to salute the
flag.

10.

Don't fire a teacher who brings alcohol into
the school unless you can prove II just caus.e"
(19:40~43).

Chapter 3
BRIEFS OF COURT LITIGATION
This chapter contains briefs of court case material.
In light of the research done in the area of certificated
personnel dismissal, the key issue remains to be the direction the court chooses to render its decision.

With this

the major point, it is important to review those court cases
to determine the current trends in certificated personnel
dismissal.
Each case is briefed so the reader can quickly
determine:
1.

The facts leading to the specific problems;

2.

The problems;

3.

The decisions of the court; and

4.

The rationale behind the court decision.

Except where the court case materials were not clear
or were very cumbersome, all material appears as recorded

in the public records.

18

19

Darold r-Iinielly,
Appellant,

v.
Clarkston School District,
Respondent,
Question:
Is the school superintendent's actions suspending a
tEacher constitutec. as "action of the Board" which "adversely affects contract status?"
Court Dedsion:
Yes, if the actions of the superintendent are an
administrative performance to balance the protection of
the teacher's contract status against a real need to protect the School Community concerning the allegations made
against the teacher and the discharge of this administrative function was done fairly and with full regard for the
protection of the teacher.

I.

DESCRIPTIO~ OF THE PARTIES
A.

Appellant.

Appellant Darold Minielly is part of

the certificated staff of the Clarkston School District
employed as a teacher.
B.

Respondent.

Respondent Clarkston School District

is a "Common School" district as defined by RCW 28A. 01. 060.
(See Appendix)

II.

FACTS LEADING TO THE PROBLEM

A.

Mr. Minielly was a certificated teacher under con-

tract to the school district for the 1973-74 school year.
On September 17, 1973, the school district's superintendent
informed Mr. Minielly.hy letter that he wished to meet with
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him to discuss reports of professional misconduct allegedly
engaged in by Mr. Minielly.

Mr. Minielly was advised that

this was a matter "which could adversely affect the continuation of your employment."

On the following day Mr.

Minielly received a letter from the school Superintendent
stating that the charges of misconduct warranted further
investigation and that he would be suspended from his
teaching duties with pay until further notice.
B.

On September 24, 1973, Mr. Minielly filed in

Superior Court a complaint for .reinstatement and damages,
and a notice of appeal.
C.

On September 26, 1973, Mr. Minielly was notified

of a special meeting of the Clarkston School Board which
"could adversely affect the continuation of your empfoyment."

Mr. Hinielly and his counsel attended the special

meeting of the Board of Directors but took the position
that the Superior Court obtained jurisdict;on of the matter
upon filing of Hr. Hinielly' s notice of appeal and that,
therefore, the Board's consideration of probable cause to
discharge Mr. Minielly was improper.
D.

At the conclusion of the meeting, the . Board

executed a notice of probable cause for discharge of Hr.
Minielly.

Subsequently, Mr. Minielly was discharged by

the Board on November 19, 1973.
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III.

THE PROBLEM
Mr. i'-iinielly contends that the Superintendent's

authority to suspend him was delegated by the Board and
that action taken pursuant to such delegation is "action
of the Board."
IV.

DECISION
The superior court dismissed the complaint for failure

to state a claim upon which relief could be granted, and
the teacher appealed.

The Court of Appeals held that admin-

istrative actions of the superintendent, who sent letter
to teacher stating that charges of misconduct warranted
further investigation and that teacher would be suspended
from teaching duties with pay until further notice, did not
constitute "action of the board" for purposes of statute
providing for appeal to superior court, and that issuance
by board of a notice of probable cause to discharge clearly
constituted "action of the board" from which teacher had
ten days to request · a hearing before the board or appeal
directly to superior court, and since teacher took no
action with regard to the notice of probable cause all
right of teacher to further proceedings were extinguished.
Decision of lower court affirmed.

V.

(GREEN, Judge).

RATIONALE
A.

It is clear from a reading of the policy guide-

lines, the letters issued by the Superintendent, and the
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unchallenged findings of fact, that the Superintendent's
actions were administrative 1n nature allowing for in~estigation of "pending charges" &nd looking toward full review
with possible action by the board.

Clearly, then, the

Superintendent's administrative actions contemplated
11

action of the Board" which came in the form of a notice

of probable cause to discharge issued after a hearing
at tended by i'lr. Mini el ly and his counsel.
B.

As the suspension of Nr. Minielly by the Superin-

tendent did not constitute Board action we need not consider
whether 1,lr. i linielly was "adversely affected in his contract
1

status" by Board action.

23

James ~I. Gaylord,
Appellant,

v.
Tacoma School District,
Respondent,
Question:
Can a teacher, who by his own admission is a homosexual, be discharged for immoral conduct?
Court Decision:
No, jou cannot disaiss a homosexual teacher unless
his/her presence is damaging to the optimum learning of the
class room.

I.

DESCRIPTION OF THE PARTIES

A.

Appellant.

Appellant James M. Gaylord is part of

the certificated staff of the Tacoma School District
employed as a 'high school teacher at i\'oodrow h'ilson High
School.
B.

Res 1JOndent.

Respondent Tacoma School District' is

a "Common School" district as defined by RCW 28A. 01. 060.

II.

FACTS LEADING TO THE PROBLEM
A.

James Gaylord, attended the University of

Washington on a scholarship and was named "outstanding
senior" in the pqlitical science department.
in 1956 1,·i th a Phi Beta Kappa Award.
Tacoma in 1960.

He graduated

He began teaching in
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B.

By letter dated November 21, 1972, he was noti-

fied that probable cause for his discharge had been found
by the Board of Directors of the school district, the letter
stated the following findings:
1.

That James Gaylord is a teacher in Tacoma
School District, and has been for a number of
years.

···----- 2.

That James Gaylord, by stipulation o·f -his
counsel and by his own admission is a homosexual.

3.

That James Gaylord made contact with and
imparted information as to his homosexuality
to one Frank Rivers, a resident of Tacoma.

4.

That knowledge of ?-1r. Gaylord's homosexuality
was obtained by one Kim Balcom, a student in
the Tacoma School District.

S.

That therefore James Gaylord had made knowledge
of his homosexuality public.

From the findings set forth above, the Board has made the
following conclusions:
1.

That the Board has jurisdiction of the subject
matter of the hearing and of the person of
James Gaylord.

2.

That being publicly known as a homosexual is
a moral conduct constituting just cause for
dismissal as a teacher from the Tacoma School
District.
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3.

That James Gaylord should be dismissed as a
teacher from Tacoma School District.

4.

The Board of Education considers the above
findings justifiable for release or dismissal
due to irmnorality.

C.

On October 24, 1972 a statement was prepared by

one Kirn Balcom and was given to the principal.

On that sarae

date the principal shared the letter with Mr. Gaylord at
which time Mr. Gaylord stated that he was homosexu&l and
that "he had come out of the closet."

On November 21,

1972, James Gaylord was notified by letter that the Board

of Directors had found probable cause for his discharge.
III.

THE PROBLEM
Mr. Gaylord contends the public knowledge of his homo-

sexuality still enables him to function efficiently as a
teacher without risk of harm to the school or to the pupils.
And, homosexuality in itself does not constitute sufficient
cause.
IV.

DECISION

The superior court heard the case and upheld the
school district's action of dismissal.

Appeal was made

directly to the Supreme Court which decided that the case
should be remanded to the trial court and to give special
emphasis to the school administrator's testimony as to
whether public knowledge of teacher's status as homosexual
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would impair optimum learning atmosphere of the classroom.
V.

RATIONALE
A.

The burden of proof in this case should be placed

upon the district.

Its decision to discharge must be

based "solely upon the cause or causes for discharge
specified in the notice of probable cause . . . and established by a preponderance of evidence at the hearing.
Therefore this case is remanded to the trial court to
enter findings of fact based upon the application of the
proper statutory burden of proof of the district.

(UTTER,

Associate Justice).
B.

The weight to be attached to the testimony of

witnesses is a judgemental matter peculiarly within the
province of the trier of fact.

Such judgemental process is

neither changed nor controlled by statute.

In the final

analysis, the district must establish its case by a preponderance of the evidence.

The cause should be remanded for

reconsideration of the testimony of the several witnesses
after properly weighing it, the trial court should thereafter enter findings of fact based upon the burden of proof
required by statute.

(STAFFORD, Chief Justice).
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Kenneth E. Hunter,
Appellant,

v.
Board of Directors of Inchelium
School District No. 70,
Respondent,
Question:
Can a school board amend a notice of discharge to
fulfill the requirements of the statute that "notification
shall specify the probable cause for discharge," when that
probable cause for discharge is for "excessive drinking?"
Court Decision:
Yes, the school board, after making an illegal
discharge, could correct the initial notice by subsequently
giving proper notice.
I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

Appellant Kenneth E. Hunter is part

of the certificated staff of the Inchelium School District
employed as a teacher.
B.

Respondent.

Respondent Inchelium School District

is a "Common School" district as defined by RCW 28A.0l.060.
II.

FACTS LEADING TO THE PROBLEM
A.

After conferencing with the board and with the

assistance of a minister, Mr. Hunter convinced th~ board
that his alcohol problem was under control and would not
affect his teaching.

l,lr. Hunter entered into a contract

for the 1969-70 school year, and it was agreed by both
parties that a rider be attached to the contract allowing
the board to discharge him for "conduct unbecoming a
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teacher" if his alcohol problem should resurface.

Soon

after school commenced in September ;,Ir. Hunter was charged
with driving while under the influence of intoxicating
liquor and later pleaded guilty.
B.

After a series of events tending to support the

fact his drinking problem had not been resolved, the board
met on December 2 7, 1969, to discuss the matter.

The

following events took place after the meeting:
1.

Decerr.ber 27, 1969--the Board wrote ~·-Ir. Hunter
stating he was released from his teaching
contract for "show cause."

2.

December 30, 1969--Mr. Hunter's attorney
wrote a letter informing the Board that the
procedure followed discharging ~-Ir. Hunter
did not comply with the statute, and that
Mr. Hunter would report for work on January 5,
1970.

3.

January 5, 1970--Mr. Hunter reported to work
but was told that he had been discharged.

4.

January 8, 1970--the Board sent a letter to
Mr. Hunter stating that it had determined
there was probable cause for his discharge
for "conduct unbecoming a teacher" and stating
that there would be a hearing for him to show
cause within 10 days.

5.

January 12, 1970--}lr. Hunter filed his appeal
in the superior court.
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6.

January 19, 1970--the first letter of that
day was written by Mr. Hunter to the Board
acknowledging receipt of its letter of
January 8 and challenging the Board's authority
to issue a notice of probable cause as
attempted in the letter of January 8.

7.

January 19, 1970--the Board notified Mr.
Hunter by letter that it had probable cause
to discharge him for "excessive drinking,"
setting a hearing date of January 29 and
informing him of his right to counsel and
witnesses.

8.

(This is the second letter.)

January 29, 1970--Mr. Hunter attended the
hearing but without counsel.

9.

February 2, 1970--the Board advised Mr. Hunter
that he was discharged as a teacher and paid
all salaries owing at that time.

10.

February 24, 1970- -!,fr. Hunter filed an amended
notic~ of appeal in the superior court.

III.

THE PROBLEM
Mr. Hunter contends in the event the notice of dis-

charge and opportunity for hearing is not timely given by
the district such employee shall not be discharged for the
duration of the contract.
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IV.

DECI S IO);

The superior court heard the case and denied a
motion for summary judgement and upheld the board of directors' dismissal decision.

The Court of Appeals affirmed

the decisipn and remanded to the lower court to ascertain
attorney fees.
V.

RATIO:'-JALE

A.

School boards, after making an illegal discharge

of a teacher, can correct the initial notice by subsequently giving proper notice of probable cause and an
opportunity for hearing.
District, 85 Wash.Zd 411).

(See Martin v. Dayton School
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Melvin R. Martin,
Respondent,

v.
Dayton School District,
Petitioner,
Question:
When the school board issues a defective notice of
discharge to a teacher, can the defective notice be superseded by a legal adequate notice after the initial notice
has been appealed?
Court Decision:
Yes, the second legal notice does constitute sufficient notice pursuant tn RCl'.1 28/\..58.450.
(See Appendix).
I.

DESCRJPTIO~ OF THE PARTIES

A.

Respondent.

Respondent Helvin Martin is part of

the certificated staff of the Dayton School District employed
as a high school teacher and coach.

B.

Petitioner.

Petitioner Dayton School District is

a "Common School" district as defined by RCW 28A. 01. 060.

II.

FACTS LEADING TO THE PROBLEM
A.

The duties of Mr. ·Martin included teaching at the

high school and coaching the basketball team.

The school

administration determined that Mr. Martin's conduct as
coach violated the district's written policies.
B.

On January 11, 1972, Mr. Martin was served with

a notice of discharge, which the school board was latet
advised by the prosecuting attorney was insufficient in
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that it did not notify Mr. Nartin of his right to a hearing
before discharge as required by RCW 28A.58.450.

Further-

more, it was an unequivocal statement of immediate termination, and the decision to dismiss Mr. Martin was made at
a closed executive session of the school board, which Mr.
Martin was not permitted to attend.

On January 19, 1972,

Mr. Martin filed and served notice of appeal to the superior
court.
C.

That same evening, January 19, in an effort to

correct the deficiencies of the previous notice, the school
board prepared a notice of hearing, in accordance with the
statute.

This notice was served upon Mr. Martin January 20

and alleged the following grounds for dismissal:
1.

Mr. ~fart in, on several occasions, held basketball practices in excess of the 1 3/4 hour
maximum specified in the school athleticpolicy;

2.

Mr. Martin allowed two students to use the
gym after being advised by written directive
and orally that this act violited school
policy;

3.

Mr. Martin, on November 2, 1971, gave permission to a student to leave his class
without clearing throtigh the school office, in
violation of school policy;

4.

!'-ir. Mart,in (whose divorce was pending) on

December 30, 1971, took a young woman, not
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his wife, with him on the basketball team bus
traveling to Kiona-Benton for a game, and Mr.
Martin's conduct was highly improper in that
he constantly carressed and kissed this young
woman on the trip and at the game.
The above charges are identical to the grounds for dismissal set forth in the first notice.

Included in the

second notice, however, the following was added:
5.

Mr. Martin violated a specific directive when
he did not allow four team members who missed
basketball practice during the Christmas
vacation to travel with the team to the
school's next game.

D.

Mr. Martin also appealed the school district's

second notice directly to the superior court.

III.

THE PROBLEM
The petitioner school district contends that their

second notice was sufficient notice even though the first
notice had been appealed.
IV.

DECISION

The superior _court upheld the teacher's discharge.
Upon appeal the Court of Appeals reversed the decision of
the lower court and ordered Mr. 1'1artin reinstated.

The

school district applied for review before the Supreme Court
and it was granted.

The Supreme Court reversed the Court
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of Appeals decision and affirmed the decision of the trial
court.
V.

RATim~ALE
A.

It is the general rule that the jurisdiction of an

administrative agency over a particular matter ends when
its decision is appealed to the court.

The reason is that

the court's jurisdiction "must be comolete and not subject
to being interfered with or frustrated by concurrent action
by the adr.1inis t rat i ve boc.ly."
took two official actions.

:\'e find that the s choo 1 board
It had issued a defective notice

and 9 days later issued a legally sufficient notice.
was the j11dicial involvement at that time?

What

Virtually none.

When the district issued the second notice the invocation
of the court's powers was limited to the court clerk's act
of receiving a notice of appeal.

We hold that such minimal

judicial contact did not oust the school board from its
legal ability to issue a proper notice to Mr. Martin.

In

so holding we emphasize that the court had taken no action,
that Mr. Martin was in no way prejudiced and that the board
gained no advantage by its actions.
deprived of any rights.

Mr. Martin was not
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Randy Lee Francisco,
Respondent,

v.
Board of Directors of the Bellevue
Public Schools, District No. 405,
Petitioner,
Question:
In a teacher discharge situation is the school
board's action an administrative function or a judicial
function?
Court D~cision:
The school board hearing and discharge procedure
is essentially a judicial function.
Question:
What is the scope of trial de novo by a superior
court in cases involving discharge of a teacher?
Court Decision:
The de novo review by the superior court acts as
a safeguard against oppressive, hurried and often prejudged
determinations made by school boards.

I.

DESCRIPTION OF THE PARTIES
A.

Res p ondent.

Respondent Randy Francisco is part

of the certificated staff of the Bellevue School District
employed as an elementary teacher.
B. . Petitioner.

Petitioner Bellevue School District

is a "Common School" district as defined by RCW 28A.01.060.
II.

FACTS LEADING TO THE PROBLEM
A.

The school district adheres to an educat i onal

technique which stresse·s the teaching of basic skills, such
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as mathematics, English and science.

Mr. Francisco, adheres

to a teaching principle where the student is left to pursue
his or her own interests with the teacher acting in a
passive role.
B.

The school involved in this matter is Bellewood

Elementary School.

Bellewood is described as a transitional

school, that is between the traditional school with selfcontained classrooms and definite grade levels on the one
hand and the open classroom type of school without grade
levels on the other hand.
C.

Dr. Smith, principal, took a sabbatical leave

during the 1969-70 school year.

Upon his return in August

1970, he discovered problems in the Bellewood school and
started taking corrective steps.

p.

Dr. Smith made three visitations to Mr. Francisco's

classroom, and shortly thereafter called Mr. Francisco and
a "team teachern in for a conference to set down guidelines for developme~t of a teaching program.

The teachers

were advised to commence this program immediately.

This

was put in writing.
E.

Because of the principal's visitations and his

observations of Mr. Francisco's classroom during the ensuing
week, another conference was called on Monday, September 14,
and the principal again stated his concerns over what he
had observed.

Thereafter the principal made daily visits

to f,Ir. Francisco's room.

On September 25, the principal

told j\fr. Francisco there had still been no improvement.
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F.

After several more observations on October 8,

Mr. Francisco was relieved of his classroom duties.

A

notice specifying probable cause for the discharge was
given on October 23, 1970.

III.

THE PROBLEM
The school district contends that their decision to

discharge ~-.fr. Francisco constitutes an administrative function, and that the superior tourt has no right of review.

IV.

DECISION
The superior court heard the case and reversed the

action of the school board in discharging the teacher, and
the school board appealed.

The Court of Appeals affirmed

the decision and a petition was filed for review before the
State Supre~e Court.

The Supreme Court affirmed the judge-

ments of the lower courts.

V.

RATIONALE
A.

The school district has failed to carry the burden

of demonstrating that RCW 28A.58.480 (See Appendix) is
unconstitutional.

The school board hearing and discharge

procedure is essentially a "judicial function" over which
the superior court has a constitutional right of review.
The superior court should give deference to the board's
findings, which it does by using the transcript of the
board's hearing.

However, the superior court need not

surrender its ' own expertise in the field of law in favor
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of the limited legal training of the board under the guise
of the "substantial evidence" standard of review.
B.

In a very real sense, the school board serves

in a triple capacity of complaint, prosecutor, and judge.
When a teacher receives notice of probable cause, he has
only 10 days to prepare for the hearing and his chance to
fully develop the record for later review is somewhat limited.

The de nova review by the superior court acts as a

safeguard against oppressive, hurried and often prejudged
determinations made by school boards.

i~mbers of the board

cannot devote their entire time to perfecting their
knowledge of law--which is so necessary for the proper
safeguarding of important rights.

The integrity of adminis-

trative and legislative independence is not threatened by
de nova review, but, in fact, de nova review in cases such
as this assists in sharpening the lines separating each of
the coequal branches of government.
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Gary Potter,
Appellant,

v.
Richland School District,
Respondent,
Question:
Can a teacher be discharged on the basis of remedial
teaching deficiencies when such deficiencies have not been
substantially corrected during the two school years following a probationary period?
Court Decision:
Yes, a teacher may be discharged under these circumstances.
Question:
Can a teacher not 8eeting his obligations under a
supplemental contract be dismissed from his primary contract?
Court Decision:
Yes, a teacher's failure to meet his obligatiorts
relating to extracurricular activities under a supplemental
contract may constitute grounds for discharge from his
primary contract.

I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

Appellant Gary Potter is part of the

certificated staff of the Richland School District employed
to teach music at Columbia High School.
B.

Respondent.

Respondent Richland School District

is a "Common School" district as defined by RCW 28A. 01. 060.
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II.

FACTS LEADI?~G TO TEE PRO:SLE:'1
A.

Mr. Potter was employed by the Richland School

Board (hereafter school board) to teach music at Columbia
High School.

He has taught music since 1965.

At the end of

the 1971-72 school year Mr. Potter was assigned to teach
music at the elementary level due to a levy failure.

Since

he would have no school activities in the evenings he committed hiQself to play professionally at various Elks Clubs.
In October 1972 Mr. Potter signed a supplemental contract to
supervise the band during evening football and basketball
games on the weekend.

The principal, t1r. Nash, was accor-

dingly informed of possible conflicts and suggested that
Mr. Potter make an ap;reernent with another music teacher to
take his place at the games if he were unable to attend.
B.

On two occasions Mr. Potter attended the games up

to half time and then left due to prior commitments, leaving
the keys to the music department with a student band director
to give to his replacement teacher. t-lr. Ted Baer.

Mr. Baer

did not show up on two occasions and the students were left
with no direct teacher supervision.

The first occasion

occurred on November 10, 1972, when Mr. Potter left a football gar.ie at half time.

Hr. Baer testified he had informed

Mr. Potter that he would be unable to attend the game that
evening.

The second abs ence occurred on December 1, 1972,

when r-1r. Potter left a basketball jamboree at half time.
Mr. Baer stated that there could have been a misunderstanding
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on this latter occasion because of the mann~r of communications exchanged between the tlrn.

Hr. Baer testified that

he "stuck (his) he ad in the office door where (1,1r. Potter)
was talking to a student, and told him I wouldn't be able
to be at the game that night."
C.

Board policy adopted I1arch 29, 1959, required an

annual appraisal of each employee which was to be the
"subject of individual discussion between the employee and
supervisor involved."

The principal gave Mr. Potter his

annual appraisal on December 1, 1972 (the day of the second
incident), but it was not discussed at that time.

The

evaluation summary indicated that Mr. Potter needed to
improve his supervision over students and equipment.

When
'

the principal, i1r: Nash, dis covered that Mr. Potter failed
to show up at the second game, it was at that time that he
decided to recommend to the superintendent, Robert Iller,
that Mr. Potter be discharged. _
D.

On January 15, 1973, the school board passed a

resolution based upon the recommendation of the superintendent to discharge Mr. Potter.

A notice was sent to Mr.

Potter informing him that the board had determined that
there was "probable cause" to discharge him.

The notice

specified the cause for discharge as follows:
1.

Failure to adequately supervise students
assigned to you.
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2.

Lack of proper concern for security of District facilities and
□ eet

equip □ cnt.

3.

Failure to

classes at scheduled times.

4.

Verbal and written complaints from parents.

5.

Inability to generate pupil enthusiasm for a
growing, broad range music program.

6.

Failure to perform duties as specified in
supplemental contract.

7.

Your letter of December 22, 1972, to the
school board which indicates your unwillingness
to teach in the Richland School District during
the remainder of the school year.

8.

Your letter of December 22, 1972, to the school
board which indicates your apparent lack of
interest in your teaching assignment.

E.

Mr. Potter was placed on probation during the

1970-71 school year for problems similar to those for which
he was being discharged for in the 1972-73 school year.

III.

THE PROBLE~
Mr. Potter contends that the discharge was illegal

and improper because:
1.

the school district failed to place him on
probation during the 1972-73 school year;

2.

none of Mr. Potter's actions constituted sufficient cause for discharge as they were remedial
teaching deficiencies;
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3.

the December 1 evaluation was of no force and
effect because it was not based on criteria
established by the board as required by

RCW 28A.67.065, (See Appendix) and the evaluation was never discussed with him in order to
give him an opportunity to remedy the alleged
deficiencies; and
4.

Mr. Potter's absences from the games constituted at most a breach of the supplemental
contract and could not be used to discharge him
from his primary teaching contract.

IV.

DECISION
The superior court heard the case and upheld the

decision of the school board.

Upon app~al the judgement,

of the lower court, is affirmed.
denied June 11, 1975.

Petition for rehearing

Review denied by Supreme Court

July 29, 1975.

V.

RATIONALE
A.

The court believes that whether or not Mr. Potter's

shortcomings as a teacher may be labeled remediable teaching
deficiencies as that term is used in the Wojt ' case is immaterial.

Mr. Potter was placed on probation during the

1970-71 school year and did not substantially correct his
failure to adequately supervise students during the following two years.

Under these circumstances, a·school district

may properly discharge a teacher.
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B.

It is our opinion that teacher conduct occurring

during the performance or nonperformance of extracurricular
duties may be used as a basis for discharge.

We find that

Mr. Potter's failure to adequately supervise students as
required by the supplemental contract during athletic contests was properly considered by the board in making its
determination to discharge Mr. Potter from his primary
teaching contract.
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Gary L. Denton,
Appellant,

v.
South Kitsap School District,
Respondent,
Question:
Does a teacher's sexual relations with a minor female
student in the school district constitute "sufficient cause"
for his discharge?
Court Decision:
Yes, the fact of unlawful sexual relations between
a teacher and a minor student in the district constitutes,
by itself, "sufficient cause" for discharge.
I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

Appellant Gary L. Denton is part of

the certificated staff of the South Kitsap School District
employed as a teacher at Marcus Whitman Junior High School.
B.

Respondent.

Respondent South Kitsap School

District is a "Common School" district as defined by RCW
28A.01.060.
II.

FACTS LEADING TO THE PROBLEM
A.

On November 15, 1971, the board of directors of

South Kitsap School District No. 402 directed a notice of
probable cause for discharge to Mr. Denton.

The stated

cause was "tha t you viol a ted RCW 9. 79. 02 0 (See Appendix) in·
that as a male person you carnally knew and abused a female
child under the age of eighteen (18) years, who was not your
wife, namely, . . . a student of South Kitsap School
District ~o. 402,

II
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B.

Pursuant to RCW 28A.58.450, Mr. Denton served a

request for a hearing upon the board, and a hearing was
held on December 8, 1971.

Thereafter the board discharged

him.
C.

Mr. Denton became acquainted with a girl who was

a student at South Kitsap High School, as a result of his
friendship with her parents.

Although she had been a student

at the junior high school during Vir. Denton's tenure there,
she had never been his student.

nr. Denton obtained per-

mission from her parents to date her, and they dated during
the summer and fall of 1971.
D.

In early November 1971, the school administrators

received information from a counselor that the student in
question was pregnant, and that "a teacher was involved."
On the evening of November 8, 1971, Mr. Denton met in
conference with Dennis Ray, his principal, and the viceprincipal, at Mr. Ray's request.

Mr. · Ray testified at the

hearing before the school board that he asked Mr. Denton
if the student in question was pregnant, and if so, whether
he was the expectant , father, and that Mr. Denton answered
"yes" to both questions.
E.

Thereafter Mr. Denton met with ;,Ir. Ray and Lee

Tucker, the assistant superintendent.

Mr. Tucker testified

at the hearing and at the trial that he put essentially
the same questions to Mr. Denton, and likewise received
affirmative answers.
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F.

Both at the hearing and at the trial, Mr. Denton

asserted the privilege against self-incrimination to all
questions directed to the subject of his sexual involvement
with this student.

Testimony as to the above described

questioning and his responses thereto was admitted over his
objections at both proceedings.

G.

Mr. Denton and the student in question were

married on November 12, 1971.

III.

THE PROBLEM

I_.,.

Mr. Denton contends that discharge of a teacher cannot be predicated upcn sexual immorality absent a showing
that the conduct redounds adversely upon the teacher's'~itness to teach."

IV.

DECISION
The superior court heard the case and upheld the

decision of the school board.

Upon appeal the judgement,

of the lower court, is affirmed and Mr. Denton's contentions are found to be without merit.

V.

RATIONALE
A.

While the argument that "immorality" per se is

not a ground for discharge without a showing of adverse
effect upon "fitness to teach" or upon the schoo 1 has merit,
we decline to set such a requirement where the sexual misconduct complained of directly involves a teacher and a
minor student.

In our view, the school board may properly

conclude in such a situation that the conduct is inherently
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harmful to the teacher-student relation, and thus to the
school district.

We are accordingly of the opinion that

Mr. Denton's conduct constituted sufficient cause for discharge.
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Jack Lines,
Appellant,

v.
Yakima School District,
Respondent,
Question:
Does a discharged teacher have a right to a trial
by jury?
Court Decision:
Yes, a discharged teacher does have the right to a
trial by jury as guaranteed by the Constitution, Article 1
and 21.
I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

Appellant Jack Lines is part of the

certificated staff of the Yakima School District employed
as a music teacher.
B.

Respondent.

Respondent Yakima School District is

a "Common School" district as defined by RCW 28A.01.060.
I I.

FACTS LEADING TO THE PROBLEM:
A.

Mr. Lines, a music teacher employed by the school

district, was discharged during the 1972-73 school year foi
physically abusing students.

During the preceding school

year Mr. Lines had been placed on probation for similar
I

acts of physical abuse and was expressly instructed not to
maltreat students.

so
B.

On September 20, 1972 Mr. Lines pushed a student,

and on October 4, 1972, he struck a student a substantial
blow.

A hearing was held before the school board and it

was found that sufficient cause for discharge existed based
on the - acts of September 20 and October 4.

Mr. Lines

appealed to the superior court and timely demanded a trial
by jury.

It was denied.

The court, sitting without jury,

found that the incident of September 20 was more of a pushing nature and not sufficient ca.use for discharge, but that
the incident on October 4 was sufficient cause since he
was in violation ·of WAC 180-44-020(1), (See Appendix) a
school policy No. 5114, and RCW 28A. 87.140.
III.

(See Appendix).

THE PROBLEM

Mr. Lines contends that the action is for breach of
contract; that the right of trial by jury existed at common
law, and that the legislature did not · intend to abrogate
this right by providing statutorily for a de nova review.
The school district argues that the legislature provided
an exclusive statutory remedy doing away with the commonlaw action; that the thrust of the cause of action is
equitable in nature and, therefore, there is no right to
trial by jury.
IV.

DEC IS TON

The superior court heard the case and upheld the
decision of the ·school board.

Upon appeal the judgement,

of the lower court, is reversed and the school district is
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ordered to pay the taxable costs in superior court.

Addi-

tionally, the case is remanded for trial in accordance with
this decision, and for a hearing to determine the amount
of reasonable attorney's fees on appeal.
V.

RATIONALE

A.

The board of directors of any school district in

our state is elected and for the most part are laymen as
to the field of education; and it is these laymen who govern
our schools.

Ordinarily, the initial hearing on discharge

is held before the board of directors.

Its decision does

not require the administrative expertise demanded in such
regulatory areas as utility, banking, tax, ecology, or professional fields.

Basically, the jury has to decide under

proper instructions whether or not the conduct of the teacher
provides sufficient cause for discharge.

We find no procati-

cal or legal reason why a properly instructed jury could
not fairly decide the issues involved in a teacher discharge
case.

We find that Mr. Lines does have a right to a trial

by jury.
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Harry S. Foster,
Appellant,

v.
Carson School District,
Respondent,
Question:
Where the school board has discharged a teacher,
can that teacher appeal directly to the superior court
without first having appealed to the board?
Court Decision:
Yes, where a school board has discharged a teacher
without giving him the notice and opportunity for hearing
required by RCW 28A.58.450, the teacher may appeal to the
superior court without first having requested the board to
reconsider its decision.
I.

DESCRIPTIO:-J OF THE PARTIES
A.

Appellant.

Appellant Harry S. Foster is part of

the certificated staff of the Carson School District.
B.

Respondent.

Respondent Carson Sch.col District is

a "Comrr;on School" district as defined by RCl\T 28A. 01. 060.

II.

FACTS LEADING TO THE PROBLEM
A.

Harry S. Foster was employed as a teacher by the

Carson School District under a contract of employment for
the school year 1961-1962.

On January 12, 1962, he was

personally served with a letter signed by the secretary of
the board of directors of the school district, stating that
at a regular meeting of the board it was unanimously agreed
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by resolution to discharge him.

The letter set forth the

"grounds for dismissal."
B.

Within 30 days after receipt of this notice, Mr.

Foster appealed to the superior court, claiming that the
board had erred 1n discharging him unconditionally without
giving him notice of probable cause and opportunity to be
heard.
C.

The appeal was heard upon affidavits, and the trial

court determined that the board had acted without authority
'

when it purported to discharge Mr. Foster without g1v1ng
him 10 days' notice of its intention.

The court further

held, however, that since the dis~harge was a nullity,
Mr. Foster should have disregarded the language purporting
to notify him of his discharge and should have requested a
hearing within 10 days in spite of it.

Consequently, the

trial court held, Nr. Foster failed to exhaust his administrative remedy, and the discharge became effective 10 days
after the letter of notification.

The court rules that the

school district should pay Mr. Foster his salary for that
10-day period only.
D.

In effect, the trial court held that the school

district had complied with the requirements of the statute.
III.

THE PROBLEM
Mr. Foster contends that the court erred in its deter-

mination that the school district complied with the requirements of the statute RCW 28A.58.460.
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IV.

DECISimJ

The superior court heard the case and upheld the
decision of the school board.

Upon appeal the judgement,

of the lower c6urt, is reversed and the cause remanded,
with directions to assess the appellant's damages.
V.

RATIO:,ALE
A.

Where a school board has discharged a teacher

without giving him timely notice, the teacher has a right
of appeal to the superior court.

There is no requirement

that he request the board to reconsider its decision
before taking his appeal.

In omitting such a requirement,

the legislature may well have had in mind the fact that it
is more difficult to persuade a decision-making body to
change its determination after a decision has been made
and announced, than it is to convince it of the correctness
of one's position before a judgement is rendered.

It is

difficult to imagine, in this case, that by requesting the
board to reconsider its decision and grant him a hearing,
the appellant would have obtained the attention of an
unprejudiced forum.
B.

Upon an appeal to the superior court by a teacher

who has been dischar~ed without notice and without an
opportunity to request a hearing before the board, the
only function of the superior court is to order the payment
of appropriate damages, since there can be no hearing de
novo as required by statute if there was never an original

5S
hearing, and the statute states that after an attempt to
discharge a teacher without proper notice or opportunity
for heiring the teacher shall not be discharged for the
duration of his contract.
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Richard Wojt,
Appellant,

v.
Chimacum School District,
Respondent,
Question:
Do the causes specified by the school board as
established at trial, constitute "sufficient cause" for discharge within the contemplation of RCW 28A.58.100(1) and
allied statutes?
Court Decision:
No, remediable teaching deficiencies cannot constitute "sufficient cause" for discharge of a certificated
employee unless the notice and probationary procedures set
forth in RCW 28A.67.065 have been complied with.
I.

DESCRIPTIO:-,J Of THE PARTIES

A.

Appellant.

Appellant Richard Wojt is part of

the certificated s ta£ f of the Chima.cum School District.
B.

Respondent.

Respondent Chimacum School District

is a "Common School" district as def~ned by RCW 28A. 01. 060.

II.

FACTS LEADING TO THE PROBLEM
A.

On December 14, 1971, the board of directors of

the Chirnacum School District passed a resolution discharging
Mr. Wojt. : As required the resolution specified the causes
for discharge.
- 1.

These were in substance as follows:
that Mr. Wojt made no effort to maintain an
effective classroom atmosphere, but on the contrary perinitted a complete breakdown of discipline;
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2.

that he permitted students to deface classroom
property, and negligently permitted damage to
a student's property;

3.

that he was guilty of "unprofessional and
unmanly" conduct in giving notice to his
students of parental complaints directed
against him, with the intent to humiliate the
student daughter of the complainant, and that
he released the complaints of a fellow teacher;

4.

that he permitted students to fix their own
grades, in defiance of school policy;

5.

that he exposed his students to materials
wholly irrelevant to the purpose of his courses,
in pariicular that he played in class a phonograph record wholly irrelevant to the subject
matter of his course;

6.

that he played the record without clearance
by the instructional materials commJttee of
the school;

7.

that he · removed the record from the safekeeping of th~ librarian with a showing of contumaciousness and insubordination; and

8.

that he had evinced an attitude of egocentrism, and refused to conform to school
policies toward the school board, administrators, and parents.
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I I I.

THE PROBLP.I

That Mr. Kojt be discharged from his contract and
duties stated in said contract between himself and the
Chimacum School District.
IV.

DECISIO~

The Superior Court he a rd the case and upheld the
decision of the school board.

Upon appeal the judgement,

of the lower court, is reversed with direction to reinstate
the Appellant, :-Ir. lfojt.
V.

RATIONALE

A.

A school board may not cancel or impair at will,

or in its discretion, a teacher's legal right in his employment but may only affect such a right for sufficient cause.
B.

The meaning of "sufficient cause" must be deter-

mined in the light of the legislative intent and purpose
as expressed and modified from time to time in the enactments relating to teachers taken as a whole.
C.

Remediable teaching deficiencies cannot consti-

tute "sufficient cause" for discharge unless the notice '
and probationary procedure have been complied with.
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Dale A. McAnulty,
Respondent,

v.
Snohomish School District,
Appellant,
Question:
Does the letter of dismissal have to be sent to the
certificated personnel who is being dismissed or can it be
sent to a designated attorney acting in his behalf?
Court Decision:
Yes, the letter of dismissal must be sent to the
certificated personnel in question pursuant to RCW 28A.58.450.

I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

Appellant Snohomish School District

is a "Common School" district as defined by RCW 28A. 01. 060.
B.

Responden L

Respondent Dale A. McAnul ty is part

of the certificated staff of the Snohomish School District.

II.

FACTS LEADING TO THE PROBLEM
A.

On June 3, 1970, McAnulty, then a fifth-grade

teacher for the Snohomish School District, was informed by
letter that he had been discharged by the school board.
Thomas Graham, an attorney, replied to this discharge
letter over McAnulty's signature informing the board that
he would represent ~fcAnulty, requesting a hearing, and
asking that all further communication in this matter be
directed to him.

Subsequent to the hearing, at which Graham

represeE ted r-!cAnul ty, -the board offered McAnul ty a new
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contract subject to certain rules of conduct.

The board

received a letter from both Graham and McAnulty which
accepted the contract and agreed to abide by its conditions.
B.

On September 22, 1970 the principal of McAnulty's

school sent him a letter concerning his alleged violation
of one of the conditions of the contract.

On November 19,

1970, the board determined that there was cause to discharge 11!cAnul ty.

The next day the principal cal led McAnul ty

to his office and told him without elaboration not to return
to work on r-londay; he would be sent an explanatory letter.
The letter was written and sent November 20, 1970 detailing
the reasons for his discharge.

A copy of the letter was

sent by registered mail to Graham, McAnulty's attorney,
but neither the original nor a copy was ever mailed to
McAnul ty.

III.

THE PROBLEMThe school argues that since McAnulty had designated

Graham as his agent to receive service, was immediately
orally informed of his discharge, and within a week read
Graham's copy of the dis~harg~ notice, the statutory service
requirements were met.

IV.

DECISION
Upon appeal from a judgement of the Superior Court,

which awarded damages and reinstatement, the decision of
the lower court is affirmed.
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V.

RATI O:JALE

A.

RCW ZBA.58.450 requires notice of a decision to

discharge a teacher to be made in writing and served upon
the teacher (Emphasis added).

Such notices shall be served

upon the employee personally, or by certified or registered
mail, or by leaving a copy of the notice at the house of
his usual abode.

B.

As for the damages, expectancy of employment in

the distant future is not a sufficient basis for awarding
damages to an improperly discharged teacher.
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Robert T. Daly,
Appellant,

v.
Shelton School District,
Respondent,
Question:
Can the School Board, without official action, dismiss a certificated personnel who fails to return to work?
Court Decision:
No, in conformity with RCW 28A.58.450, the school
board must give the certificated emp~oyee prior notice and
an opportunity for a hearing.
I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

Appellant Robert T. Daly is part of

the certificated staff of the Shelton School District
employed as a psychologist.
B.

Respondent.

Respondent Shelton School Distiict is

a "Common School" district as defined by RCW 28A.0l.060.
I I.

FACTS LEAD ING TO THE PROB LEI,1
A.

Mr. Daly was a certified· school psychologist in

California.

He and Sheltoti School District entered into

negotiations which resulted in a written employment contract
signed by the Appellant on SepteJ11ber 2, 1965.

Mr. Daly - •

reported as ordered on the first day of s choo 1 (September 8)
and was issued supplies and installed in his new office.
The next evening (September 9), he went house looking and in
the course of this enterprise had a dispute with a Shelton
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resident.

The next day, after an encounter with the district

personnel director, ~r. Daly stopped to see Mr. Quiggle, the
school superintendent.

Quiggle told Mr. Daly that his con-

tract was in jeopardy and that his application for Washington
provisional certification was being held in the superintendent's office so that the school board would not be given
the opportunity to immediately discharge Mr. Daly.
B.

i.Ir. Daly left Shelton on Friday (September 10)

after his meeting with Mr. Quiggle and went to visit his
sister in Seattle.

The next 1.'i'ednesday (September 15) he

telephoned Quiggle and reported he was ill but would return
the next day.

On Thursday Mr. Quiggle and Nr. Daly once

again met, and after being apprised of the.situation and
ordered to return his supplies and keys, :'-1r. Daly received,
at his request, a document which read:
To Whom It May Concern:
Mr. Robert Daly may negotiate for a new position
without jeopardizing his professional standing.
Although a contract has been issued to Mr. Daly
by Shelton School District, he has not beeft
authorized to function professionally within our
District.
Robert H. Quiggle
C.

Mr. Daly returned to Seattle and ultimately was

required by his financial needs to return to California and
there purstic: substitute teaching.

In October, Mr. Quiggle
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proposed that ~.Ir. Dal)' return to Shelton, but before he
was able to do so, an election occurred and as a result of
a school board reshuffling, Hr. Quiggle was replaced as
superintendent.

Finally, on December 14, 1965 the school

board took its first official action and sent },Ir. Daly a
letter notifying him he had voluntarily quit his employment.
Thus action was filed by Nr. Daly.

III.

THE PROBLEM
The appellant, Mr. Daly assumed that his contract

was still in force unless some other circumstances terminated it as per RC1'!_28A.58.450.

IV.

DECISION
The decision of the Superior Court was reversed and

remanded for a new trial.

The lower court had previously

upheld the decision of the school board to dismiss the
appe 11 ant.
V.

RA.TIONALE
A.

There was no officiai action on the part of the

school board to dismiss the appellant.

RCW 28A. 58.100

(See Appendix) authorizes the board of directors of school
districts to employ and for sufficient -cause discharge
teachers.
B.

The official letter sent to the appellant on

December 14, 1965 did not purport to be a letter of discharge.

It specified no grounds for discharge and gave no
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notice of its intention to discharge.

It only served as

self-serving notice of the board position that Mr. Daly
had voluntarily quit.

Such a letter is insufficient to

serve as a notice of dismissal.
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Armand F. Roberge,
Appellant,

v.
Hoquiam School District,
Respondent,
Question:
\\'hen the certificated employee, who is being dismissed, requests a hearing and prior thereto voluntarily
resigns, does he, at a later date, have the right o~
appeal?
Court Decision:
No, since the appellant, in fact, voluntarily
resigned after receiving the notice of dismissal, there is
no school board action from which to appeal.

I.

DESCRIPTION OF THE PARTIES
A.

Appellant.

~ppellant Armand F. Roberge is part

of the certificated stJ.ff of the floquiam School District
employed as a teacher at Emerson Elementary School in }loqui~m.
B.
a

II

Respondent.

Respondent 11011.uiam School District 1s

Co mm on S ch o o 1 11 di s t r i c t as de fin e d by ROT 2 8A. 0 1. 0 6 0 .

I I.

FACTS _LEADING TO THE PROBLEM

A.

Mr. Roberge was teaching under a contract with

the Hoquiam School District for the 1967-1968 school year,
which contract had been renewed for the ensuing year on
April 15, 1968.

In the afternoon of that date, the princi-

pal of Emerson came to :-fr. Roberge' s classroom and
delivered a notice signed by the secretary of the school
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board to the effect that his employment Kas inunediately
terminated and that his 1968-1969 contract was cancelled.
The notice set forth three reasons for the discharge which
generally stated were:
1.

insubordination;

2.

violating school policy in the administration
of corporal punishment; and

3.

unprofessional conduct.

He was directed to turn in his keys and forthwith leave the
school premises.

B.

Mr. Roberge consulted a Seattle attorney, who

gave the school district written notice that Nr. Roberge
requested a hearing before the board of directors.
hearing date was arranged for May 16, 1968.

A

Later Mr.

Roberge engaged a Tacoma attorney, who requested and was
granted a postponement of the hearing until the evening
of May 23, 1968.
C.

On the day of the scheduled hearing, the attorney

for Mr. Roberge initiated telephone negotiations with the
School District's attorneys in an attempt to reach a settlement.

During the negotiations, the school district offered

to pay Mr. Roberge his remaining 1967-1968 salary, drop all
charges of unprofessional conduct, and cancel the scheduled
hearings.

In return, ~1r. Roberge was to resign, request the

cancellation of his 1968-1969 contract, and waive any contract renewal or other employment rights.

This offer was

orally accepted by telephone, following which Mr. Roberge
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and his attorney drove to Aberdeen from Tacoma, where the
agree~ent was reduced to writing and signed by Mr. Roberge
I

and his attorney.

In conjunction with the agreement

Mr. Roberge tendered his resignation in writing.

That

evening the school board, in special session, accepted ~r.
Roberge's resignation and confirmed the settlement agreement.

The hearing on the dismissal was cancelled.
D.

1

On July 19, 1968, Mr. Roberge filed an appeal

with the Superior Court.
III.

THE PROBLEM
Mr. Roberge alleged that he had been suspended from

his job as schoolteacher by "false charges," and that as a
result of the charges he had suffered damages in the nature
of men~al anguish, loss of reputition, and alienation of
students.
IV.

DECISION
The Superior court had ruled in favor of the School

District and on appeal the judgem~nt of dismissal was .
affirmed.

V.

RATIONALE
A.

The court ruled that on the facts given the prin-

cipal issue for determination was whether or not Mr. Roberge's
resignation was voluntary and therefore an effective waiver
of his statutory and contract rights.

The court found:

There is no competent . evidence to indicate that
the appellant, Mr. Roberge, was coerced OF
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compelled into signing his resignation of
~-lay 23, 1968, nor is there any evidence
tending to indicate that !'!r . Roberge was
induced into signing said resignation by
false pretenses.
B.

When the certificated employee voluntarily resigns

he has no right to appeal the dismissal, for there has been
no board action to appeal.

Chapter 4

ANALYSIS OF COURT CASES
In compiling the decisions of the thirteen cases
briefed 1n Chapter 3, it was found there were six favorable
decisions for certificated personnel and six favorable
decisions for school districts.

One case, Gaylord v.

Tacoma School District, had been sent back to the trial
court for further consideration of the testimony in light
of his actions impairing the optimum learning atmosphere
of the classroom.

Thus, a decision at the time of this

study had not heen rendered.
In this section attention is focused on the nature
and major cause of teacher dismissal.

As was pointed out

in Chapter 2, the five major causes for dismissal were:
1.

Incompetency;

2.

Insubordination;

3.

Immoral Conduct;

4.

Neglect of Duty; and

5.

Unprofessional Conduct.

In reviewing the court cases briefed in Chapter 3,
and the grounds stated by the districts constituting
probable cause, the cases can be categorized as follows:
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.

. . . . .

1.

Incompetency

2.

Insubordination

3.

Immoral Conduct

4.

:~eglect of Duty

5.

Un profess ion al Conduct

3

.. . ~~..
.-

•..:,.

. . . ..

2

. .

1

.

4
13 TOTAL

Upon appeal, the higher courts spoke to specific
cause issues in only two of the thirteen cases.

In Gaylord

v. Tacoma School District and Denton v. South Kitsap School
District, the courts spoke specifically to the cause of
immoral conduct and teacher's rights.
With few exceptions, public records show that certificated personnel in the remaining eleven cases were
exhibiting actions or showing neglect in areas which could
be assumed as initial grounds for dismissal under the five
major causes listed above.

However, those eleven cases

listed under incompetency, insubordination, neglect of duty,
and unprofessional conduct were reviewed by the courts on
questions of procedural due process leaving the original
charges of specific cause as moot issues.
Explanation for this lies in the fact that management personnel responsible for initiating litigation did
not follow procedural rights due all employees when an
adverse change in contract was forthcoming.

Consequently, -

when the court decided to hear the case, it would speak to
the uppermost issues presented.

Seeing this as a trend,

appealing attorneys would initiate questions of procedural
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due process which the school district overlooked or failed
to follow.
When damages were a question, the court took the
position that back-pay from loss of work was in order, but
damages speaking to impairment of future employment was
considered without merit.
Further analysis of the decisions and the rationale
behind the decisions demonstrated that the court adheres
strictly to the doctrine, that when a board of directors
discharges certificated personnel it is the responsibility
of the board to provide proof that their action should be
upheld by the court.

If the board should fail to do so

beyond a reasonable doubt, the certificated personnel will
be reinstated.

Chapter 5
SUW,!ARY, CONCLUSIONS, AND RECOHME:'1DATIONS

The purpose of this study was to identify major
trends developing from court cases involving dismissal of
certificated personnel in the State of Washington.

Related

concerns were to develop an easily accessible compilation
usable by educators to set guidelines, make recommendations,
or simple reference.
The procedure used involved a review of court cases
found in the legal files of the Washington Education Association, Washin~ton Reports 2nd Edition, Washington Appellate Reports, and Washington Digest concerned with dismi~sal
of certificated personnel.

In some instances when the

public record was unclear or documents were needed, the
author confered with the attorneys .involved in the case for
the needed help.
SUMMARY

The first major trend identified in this study is
the number of cases dealing with substantive issues compared to procedural questions.

Of the thirteen cases

briefed, two were cases dealing with clear-cut substantive
issues, the remaining eleven cases were procedural due
process questions brought to the court for interpretation.
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The second major trend identified in the study is
the school district acts as both prosecutor and judge, and
by doing so performs a judicial function.

The important

part of this is that this function performed by the school
district is one which as a constitutional right the certificated employee has a right to appeal, and the Superior
Court has the right to review.
The third major trend identified in the study is
that of teacher's rights.

Although a person takes on a

considerable amount of responsibility in assuming a teaching
position, in doing so, that person does n6t give up the
rights duely
given him by the Constitution in assuming
that_,
.
.
role.
CONCLUSIONS
It is the conclusion of this study that:
1.

Boards and administrators lack knowledge in pro~

cedural due process as rel~ted to dismiss~l of certificated·
personnel.
2.

RCN 28A.58.450 is vague in defining what consti-

tutes probable or sufficient cause for discharge.
3.

There _is an increase in court cases dealing

with certifitated personnel dismissal ~n the past decade.
4.

The ?rofessional qualities of teachers in the

public schools is a growing concern of school boards and
the community they represent.
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5.

Courts are continually concerned about indivi-

dual teacher rights.
RECOMMENDATIONS
It is recommended that:
1.

Chapter 3 of this study be considered for pub-

lication so educators in the State of Washington can view
court decisions in line with RCW 28A.58.450.
2.

Local school boards and administrators acquire

training/inservice on procedural due process as related
to dismissal of certificated personnel.
3.

A concerted effort be made by all educators

to define what constitutes sufficient cause for discharge
or malpractice as related to education.
4.

Competent and devoted teachers need to work

with those at the other end of the service roster to improve,
or leave the profession.
5.

Institutions of higher learning, involved in

teacher preparation programs, make a concerted effort to
"counse 1 out" individuals of questionable ab i 1 i ty.
6.

In light of the recent passing of House Bill

1364 by the State Legislature, this study be continually
updated.
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WAC 180-44-020 - TT.ESPOXSIBILITIES RELATED TO DISCIPLI\E ,
CORPORAL PU?'\ISH~1ENT, SUSPPJSION OR EXPULSIO:-J OF PUPILS.
1.

Teachers shall maintain good order and disci-

pline in their classrooms at all times, and any neglect of
this requirement shall constitute sufficient cause for dismissal.

Corporal punishment of a moderate nature may be

resorted to when necessary to the preservation of proper
discipline:

PROVIDED, That such punishment shall be

administered only by a certificated person in the presence
of and witnessed by another certificated person:

PROVIDED

FURTHER, That no cruel or .unjust punishment either as set
forth and defined in RCW 28.87.140 or otherwise shall be
inflicted upon any pupil.
9.79.020 - CARNAL KNOWLEDGE--PENALTIES.

Every male person who shall carnally know and
abuse any female child under the age of eighteen years, not
his wife, and every female person who shall carnally know
and abuse any male child under the age of eighteen years,
not her husband, shall be punished as follows:
1.

½~1en such an act is committed upon a child

under the age of ten years, by imprisonment in the state
penitentiary for life;
2.

When such an act is committed upon a child of

ten years and under fifteen years of age, by imprisonment
in the state penitentiary for not more than twenty years;
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3.

When such act is committed upon a child of

fifteen years of age and under eighteen years of age, by
imprisonment in the state penitentiary for not more than
fifteen years.

28A.0l.060 - COMMON SCHOOLS.
"Common schools" means schools maintained at public
expense in each school district and carrying on a program
from kindergarten through the twelfth grade or any part
thereof including vocational educational courses otherwise
permitted by law.

28A.58.100 - HIRI:-l'G ~\TD DISCHARGING EMPLOYEES--LEAVES FOR .
EMPLOYEES--SE:-JIORITY A,\ID LEAVE BE~EFITS, RETENTION UPON
TRANSFERS BETWEEN SCHOOLS.
·Every board of directors, unless otherwise specially
provided by law, shall:
1.

Employ for not more than one year, and for

sufficient cause discharge all certificated and noncertificated employees, and fix, alter, allow and order paid their
salaries and compensation;
2.

Adopt written policies granting leaves to

persons under contracts of employment with the school
district(s) in positions requiring either certificition or
noncertification qualifications, including but not limited
to leaves for attendance at official or private institutes
and conferences and sabbatical leaves for employees in
positions requiring certification qualification, and leaves
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for illness, injury, bereavement and, emergencies for both
certificated and noncertificated employees, and with such
compensation as the board of directors prescribe:

PROVIDED,

That the board of directors shall adopt written policies
granting to such persons annual leave with compensation for
illness, injury and emergencies as follows:
a.

For such persons under contract with the

school district for a full year, at least ten days;
b.

For such persons under contract with the school

district as part time employees, at least that portion
of ten days as the total number of days contracted for
bears to one hundred eighty days;
c.

Compensation for leave for illness or injury

actually taken shall be the same as the compensation such
person would have received had such person not taken the
leave provided in this proviso;
d.

Leave provided in this proviso not taken shall

accumulate from year to year up to a maximum of one hundred
eighty days, and such accumulated time may be taken at any
time during the school year;
e.

Sick leave heretofore accumulated under section

1, chapter 195, Laws of 1959 (former RC\\T 28.58.430) and
sick leave accumulated under administrative practice of
school districts prior to the effective date of section 1,
chapter 195, Laws of 1959 (former RCW 28.58.430) is hereby
declared valid, and shall be added to leave for illness or
injury accumulated under this proviso;
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f.

Accumulated leave under this proviso not taken

at the time such person retires or ceases to be employed in
the public schools shall not be compensable except in the
following manner:

Any leave for injury or illness accumu-

lated up to · a maximum of forty-five days shall be creditable
as service rendered for the purpose ·of determining the ~ime
at which an employee is eligible to retire;
g.

Accumulated leave under this proviso shall be

transferred to and from one district to another, the office
of superintendent of public instruction and offices of intermediate school district superintendents and boards of education, to and from such districts and such offices;
h.

Leave accumulated hy a person in a district

prior to leaving said district may, under rules and regulations of the board, be granted to such person when he
returns to the employment of the district.
When any teacher or other certificated employee
leaves one school district within the state and commences
employment with another school district within the state,
he shall retain·the same seniority, leave benefits an<l
other benefits that he had in his previous position.

If

the school district to which the person transfers has a
different syst~m for computing seniority, leave benefits;·
and other benefits, then the employee shall be granted the
same seniority, leave benefits and other benefits as a
person in that district who has similar occupational status
and total years of service.
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28A . .SB. 450 - ADVERSE CHA.\JGE IN CO:-JTRACT STATUS OF CERTIFI-

CATED EilPLOYEE--NOTICE--PROBABLE CAUSE--HEARING--DECISION.
Every board of directors determining that there is
probable cause or causes for a teacher, principal, supervisor, superintendent, or other certificated employee,
holding a position as such with the school district, hereinafter referred to as "employee", to be discharged or
otherwise adversely affected in his contract status, shall
notify such employee in writing of its decision, which
notification shall specify the probahle cause or causes for
such action.

Such notices shall be served upon that

employee personally, or by certified or registered mail, or
by leaving a copy of the notice at the house of his or her
usual abode with some person of suitable age and discretion
then resident therein.

Every such employee so notified,

at his or her request made in writing and filed with the
chairman of the board or secretary of the board of directors
of the district within ten days after receiving such notice,
shall be granted opportunity for hearing to determine whether
or not - there is sufficiint cause or causes for his or her
discharge or other adverse action against his contract
status.

In the request for hearing the employee may

request- either an open or closed hearing.

The board upon

receipt of such request shall call the hearing to be held
within ten days following the receipt of such request and
at least three days prior to the date fixed for the hearing
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shall notify such employee in writing of the date, time and
place of the hearing.

The hearing shall be open or closed

as requested by the employee, but if the employee fails to
make such a request the board or its hearing officer may
determine whether the hearing shall be open or closed.

The

board may employ as a hearing officer any person not currently employed by the district to conduct on its behalf
any hearing required by this section, who shall transmit to
the board a record of the proceedings together with his
recommended findings of fact and conclusions of law, and an
advisory recommended decision for that board's final disposition.

The board or its hearing officer may reasonably

regulate the conduct of th~ hearing.

The employee may

engage such counsel and produce such witnesses as he or
she may desire.

Th~ board of dir~ctors, within ten days

following the conclusion of such hearing shall notify such
employee in writing of its final decision.

Any decision t~

discharge or to take other adverse action against such
employee shall be based solely upon the cause or causes for
discharge specified in the notice of probabl~ tause to the
employee and established by a preponderance of the evidence
at the hearing to be sufficient cause or causes for discharge or other adverse action against his contract status.
In the event any such notice or opportunity for
hearing is not timely given by the district, or in the event
cause for discharge or other adverse action is not established by a preponderance of the evidence at the hearing,
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such employee shall not be discharged or otherwise adversely
affected in his contract status for the causes stated in
the original notice for the duration of his or her contract.
28A. 58. 460 - ADVERSE CHA'~GE IN CO~TRACT STATUS OF CERTIFICATED EMPLOYEE--NOTICE OF JUDICIAL APPEAL--SERVICE--FILI;JG-CONTE:JTS.

Any teacher, p'r incipal, supervisor, superintendent,
or other certificated employee, desiring to appeal from any
action or failure to act upon the part of a school board
relating to the discharge or other action adversely affecting his contract status, or failure to renew that employee's
contract for the next ensuing term, within thirty days after
his or her receipt of such decision or order, may serve
upon the chairman of the school board and file with the
clerk of the superior court in the county in which the
school district is located a notice of appeal which shall
set forth also in a clear and concise manner the errors
complained of.
28A.-67.065 - EVALUATIVE CRITERIA AND PROCEDURE FOR CERTIFICATED EMPLOYEES--REQUIREMENTS.

Every board of directors, in accordance with pro~
cedure provided in RCW ZSA.72.030, shall establish art
evaluative criteria and procedures for all certificated
employees.

Such procedure shall require not less · than

annual evaluation of all employees.

New employees shall be

evaluated within the first ninety calendar days of their
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employment.

Every employee whose work is judged unsatis-

factory shall be notified in writing of stated areas of
deficiencies along with recommendations for improvement by
February 1st of each year.

A probationary period shall be

established from February 1st to April 15th for the
employee to demonstrate improvement.

28A.87.140 - TEACHER'S ABUSE OF PUPIL--PE~ALTY--DISPOSITION

OF FINES.
Any teacher who shall maltreat or abuse any pupil
by administering any unrea5onable punishment, or who shall
inflict punishment on the head of a pupil, upon conviction
thereof shall be guilty of a misdemeanor, the penalty for
which shall be a fine in any sum not exceeding one hundred
dollars.

Said fine, when collected, shall be turned over

to the county treasurer and by him transmitted to the state
treasurer whb shall place the same to the credit of the
current school fund of the state:

PROVIDED~ That all fees,

fines, forfeitures and penalties collected or assessed by
a jus~ice court because of the violation of a state law
shall be remitted as provided in chapter 3.62 RCW as now exists or is later amended.

